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WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 
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DETAILED ACTION 

Continued Exam/nation Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 9/22/05 
has been entered. 

2. Claims pending are 19-35 and 37-40. Claim 36 has been cancelled. Claims 19, 29 
and 37 have been amended. Claim 40 is new. 

Claim Rejections - 35 USC § 103 

3. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

4. Claims 19-21, 24-35 and 37-39 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Briggs et al. (WO 96/04894), of record. 

Briggs et al. teach multiple cosmetic emulsions, containing an oily outer phase 
and two or more aqueous inner phases, wherein one of these aqueous phases can be in 
the form of a gel, containing gelling agent such as xanthan gum. See p. 7, second 
paragraph; p. 14, last paragraph; p. 15; Examples III and IV. The 1% aqueous solution 
of the gelling agent has a viscosity of at least about 4000 mPa.s. See p. 14. The 
emulsions of Briggs et al. contain emulsifiers such as dimethicone copolyol and/or 
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laureth-7. See Examples; p. 16, second paragraph. The suitable outer phase oils of 
Briggs et al. include silicone oils, waxes, dicaprylate/dicaprate, isopropyl palmitate, etc 
and are present at the claimed concentrations. See p. 7; pp. 15-16; Examples. Briggs et 
al. teach preparing the emulsions by first preparing water and oil emulsion and then 
adding to the emulsions a gel phase. See Examples III and IV. The compositions of 
Briggs et al. may contain 1-12% of sunscreens, such as titanium dioxide, zinc oxide 
and/or organic sunscreen. See pp. 12, 16; Example IV. The compositions of Briggs et 
al. also contain mineral fillers such as talc. See Example IV. Briggs et al. does not 
explicitly teach the claimed viscosity of the gel phase. However, the determination of 
optimal or workable viscosity of the gel phase by routine experimentation is obvious 
absent showing of criticality of the claimed viscosity. One having ordinary skill in the art 
would have been motivated to do this to obtain the desired stability and/or aesthetic 
properties of the formulation. With respect to Claim 27, the reference does not explicitly 
teach the claimed concentration of the gelling agent. However, the reference teaches 
that gelling agents can be present at a level preferably from about 0.01% to about 
10%, more preferably from about 0.02% to about 2%, and especially from about 
0.02% to about 0.5%. See p. 14, the last paragraph; p. 15, first two paragraphs. 
Further, Briggs et al. exemplifies 0.08% of xanthan gum. See Example IV. Therefore, 
the determination of optimal or workable concentration of the gelling agent by routine 
experimentation within the reference's generic disclosure is obvious absent showing of 
criticality of the claimed concentration. One having ordinary skill in the art would have 
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been motivated to do this to obtain the desired stability of the formulation. With respect 
to Claims 30 and 31, the reference does not explicitly teach the claimed ratio of the 
primary emulsion to the aqueous gel. However, the determination of optimal or 
workable ratio of the primary emulsion to the gel phase by routine experimentation is 
obvious absent showing of criticality of the claimed ratio. One having ordinary skill in 
the art would have been motivated to do this to obtain the desired moisturizing 
properties of the composition. With respect to Claim 32, the reference does not 
explicitly teach introducing the primary emulsion into the aqueous gel. However, there 
appears to be no criticality associated with the claimed order of mixing the ingredients 
because the prior art achieves the same results (i.e. preparing a dispersion in which the 
aqueous gel is dispersed in the water-in-oil emulsion) as claimed herein. Therefore, in 
the absence of some evidence of unexpected results due solely to the mixing 
ingredients in the specific order, it would have been obvious to one having ordinary skill 
in the art at the time of the invention to mix the primary emulsion and the gel in any 
order, because the prior art derives the same result as discussed above. With respect to 
Claims 34 and 35, Briggs et al. does not explicitly teach gelling an aqueous phase with a 
polymer and then mixing the aqueous gel with a primary w/o emulsion. However, 
Briggs et al. teach that their emulsions may contain a hydrophilic gelling agent in an 
aqueous solution. See p. 14, last paragraph. Further, Briggs et al. teach a mixture of 
propylene glycol and xanthan gum. See Example IV. Therefore, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 



Application/Control Number: 10/635,898 Page 5 

Art Unit: 1616 

modify the compositions of Briggs et al. such that to use water instead of or in addition 
to propylene glycol in Example IV. One having ordinary skill in the art would have been 
motivated to do so because Briggs et al. teach gelling an aqueous solution with 
hydrophilic gelling agents as discussed above. 

5. Claims 22 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Briggs et al. (WO 96/04894) in view of either Ansmann et al. (US 5,840,943) or 
Milius et al. (WO 00/56438 as translated by US 6,488,946), all of record. 

Briggs et al. applied as above. The reference does not explicitly teach the 
claimed emulsifiers. However, Ansmann et al. teach making stable emulsions using 
polyglycerol polyhydroxystearate emulsifiers in combination with other conventional w/o 
emulsifiers, including polyglycosides. See Abstract; col. 5, lines 5-13, 66-67; col. 6, lines 
1-2. Therefore, it would have been obvious to one having ordinary skill in the art at the 
time the invention was made to modify the emulsions of Briggs et al. such that to 
employ the emulsifiers of Ansmann et al. One having ordinary skill in the art would have 
been motivated to do this to obtain improved stability as suggested by Ansmann et al. 
The selection of a known material based on its suitability for its intended use is obvious 
absent a clear showing of unexpected results attributable to the applicant's specific 
selection. See e.g., In re Leshin, 227 F.2d 197, 125 USPQ 416 (CCPA 1960). 
Alternatively, Milius et al. teach using polyglycoside emulsifiers for making stable w/o 
emulsions. See Abstract. The emulsifiers of Milius et al. can be employed in combination 
with co-emulsifiers such as polyglycol polyhydroxystearates and silicone emulsifiers. See 
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col. 4, lines 45-51. Therefore, it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to modify the emulsions of Briggs et al. such 
that to employ the emulsifiers of Milius et al. One having ordinary skill in the art would 
have been motivated to do this to obtain improved stability as suggested by Milius et al. 

6. Claim 40 is rejected under 35 U.S.C. 103(a) as being unpatentable over Briggs et 
al. (WO 96/04894) in view of Nadaud et al. (US 5,798,108), both of record. 

Briggs et al. applied as above. The reference does not explicitly teach the 
claimed gelling agents. However, Nadaud et al. teach using methacrylates or xanthan 
gums for gelling aqueous phase in cosmetic triple emulsion. See col. 2, line 61 - col. 3, 
line 6. Therefore, it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to modify the compositions of Briggs et al. such that 
to use methacrylate polymeric gelling agents instead of xanthan gum gelling agent. One 
having ordinary skill in the art would have a reasonable expectation of obtaining the 
same gelling effect as set forth in the Briggs et al. reference because these gelling 
agents are used interchangeably for the same art-recognized purpose as suggested by 
Nadaud et al. Selection of a known material based on its suitability for its intended use 
is obvious absent a clear showing of unexpected results attributable to the applicant's 
specific selection. See e.g., In re Leshin, 227 F.2d 197, 125 USPQ 416 (CCPA 1960). 

Response to Amendment and Arguments 

7. The declaration under 37 CFR 1.132 filed 9/22/05 is sufficient to overcome the 
rejection of the instant claims based upon Briggs et al. as set forth above because: 
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even though the declaration shows that the gel phase of the exemplified composition of 
Briggs et al. does not possess the claimed viscosity, the determination of optimal or 
workable viscosity of the gel phase is obvious and within the skill of an ordinary 
practitioner as discussed above, absent clear showing of unexpected results attributable 
to the claimed viscosity. 

8. The rejection of Claims 19-21, 24-26, 28, 29, 33 and 36-39 under 35 

U.S.C. 102(b) as being anticipated by Briggs et al. (WO 96/04894) has been withdrawn 
in view of the amendment to Claim 19 and Declaration under 37 CFR 1.132 filed 
9/22/05 showing that the gel phase of Briggs et al. does not have the claimed viscosity. 
However, upon further consideration, a new ground(s) of rejection is made in view of 
different interpretation of previously applied reference. 

9. The Applicant's arguments (see pp. 5-7 of the reply) have been addressed 
above. 

Conclusion 

10. No claim is allowed at this time. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marina Lamm whose telephone number is (571) 272- 
0618. The examiner can normally be reached on Mon-Fri from 11am to 7pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
acting supervisor, Sreenivasan Padmanabhan, can be reached at (571) 272-0629. 
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The fax phone number for the organization where this application or proceeding 
is assigned is (571) 273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 





